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DETAILED ACTION 
Response to Amendment/Arguments 

1 . Applicant's arguments filed 1 1/10/05 have been fully considered but they are not 

persuasive. 

2. In response to Applicant's arguments with respect to the body portion taught by 
Landis et al, the Examiner contends that the body portion is made of material that is 
flexible (See CoL 7, lines 44-46, also Col. 9, lines 38-50). Additionally, the device of 
Landis is fully capable of performing the function set forth in the newly amended claim. 

Claim Rejections - 35 USC § 102 

3. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

4. Claims 1, 3, 5, 8, 9, 11, 13, 16, 17, 21-25, and 27 are rejected under 35 
U.S.C. 102(b) as being anticipated by Landis et al (US 5,687,715). 

5. As to claim 1, Landis et al teaches an apparatus comprising a nose piece 46 
comprising a body portion 48; first hollow tube 120 protruding out from the body portion; 
and a second hollow tube 122 protruding out from the body portion; a first device 44 for 
attaching the first and second hollow tubes to an individual's head (Please note that 
Col. 7, lines 28-32 discloses the nasal elements of Fig. 5 can be used with the 
device configuration of Fig. 1); wherein a first end 50 of the first hollow tube can be 
inserted into a first nostril of an individual; wherein a first end 52 of the second hollow 
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tube can be inserted into a second nostril of the individual; and wherein air can flow 
through the first hollow tube into the first nostril and through the second hollow tube into 
the second nostril (See Col. 7, lines 44-54); and wherein the body portion is flexible, 
wherein the body portion has a primary path and wherein all gas flowing through the 
body portion to either of the first or second hollow tubes flows through the primary path; 
wherein the body portion is comprised of a material which is flexible (See Col. 7, lines 
44-46, also Col. 9, lines 38-50) and which immediately surrounds the primary path; and 
wherein the first and second hollow tubes branch out from the primary path to form the 
first and secondary paths respectively. 

6. As to claim 3, Landis et al teaches an apparatus wherein the body portion is 
hollow (See Col. 7, lines 44-54). 

7. As to claim 4, Landis et al teaches an apparatus wherein the body portion is 
flexible (See Col. 7, lines 45-46). 

8. As to claim 5, Landis et al teaches an apparatus wherein the body portion is 
cylindroid (See Fig.5). 

9. As to claim 8, Landis et al teaches an apparatus further comprising a third 
hollow tube 16; a fourth hollow tube 18; and wherein the third and fourth hollow tubes 
protrude out from the body portion of the nosepiece. 

10. As to claim 9, Landis et al teaches an apparatus wherein the first and second 
hollow tubes have a first diameter 50,52; and the third and fourth hollow tubes have a 
second diameter (See Fig. 1); and wherein the first diameter is substantially smaller 
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than the second diameter (See Fig. 5 compared to Fig. 1 which shows diameter of 
50,52 to be smaller than that of 16,18). 

11. As to claim 1 1 , Landis et al teaches an apparatus further comprising a fifth 
hollow tube 32 and a sixth hollow tube 34; and wherein the fifth and sixth hollow tubes 
are connected to the third and fourth hollow tubes, respectively (See' Fig. 1); and further 
comprising a seventh hollow tube 14 and an eight hollow tube 12; wherein the seventh 
and eighth hollow tubes are connected to the fifth and sixth tubes respectively and the 
seventh and the eighth hollow tubes are attached to a second device 24,30 for attaching 
the apparatus to the individual's head; and wherein the first device 44 is adapted to 
attach the apparatus at or near the upper lip of the individual and the second device is 
adapted to attach the apparatus at or near the forehead of the individual (See Figs. 1 
and 5) 

12. As to claim 13, Landis et al teaches a ventilator circuit (See Col. 6, lines 2-9) for 

supplying air to and through the first and second hollow tubes, and to the first and 
second nostrils. 

13. As to claim 16, Landis et al teaches a method comprising the steps of attaching 
first 120 and second hollow tubes 122 to an individual's head; inserting a first end 50 of 
the first hollow tube into a first nostril of an individual; and inserting a first end 52 of the 
second hollow tube into a second nostril of the individual; and wherein the first and 
second hollow tubes protrude out from a body portion 48 of a nose piece 46 and 
wherein the first and second hollow tubes are attached to the individual's head through 
the nose piece, which is attached at or near the upper lip of the individual (See Fig. 1); 
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and wherein the body portion of the nose piece is flexible (See Col. 7, lines 45-46); ); 
and wherein the body portion is flexible, wherein the body portion has a primary path 
and wherein all gas flowing through the body portion to either of the first or second 
hollow tubes flows through the primary path; wherein the body portion is comprised of a 
material which is flexible (See Col. 7, lines 44-46, also Col. 9, lines 38-50) and which 
immediately surrounds the primary path; and wherein the first and second hollow tubes 
branch out from the primary path to form the first and secondary paths respectively. 

14. As to claim 17, Landis et al teaches a method further comprising connecting a 
third hollow tube 16 to the first hollow tube; and connecting a fourth hollow tube 18 to 
the second hollow tube; attaching the third hollow tube at or near the forehead of an 
individual; and attaching the fourth hollow tube at or near the forehead of an individual 
(See Fig. 1). 

15. As to claim 21, Landis et al teaches a method further comprising 

attaching third 16 and fourth hollow tubes 16 to the body portion of the nose piece; and 
wherein the third and the fourth hollow tubes protrude out from the body portion of the 
nose piece. 

16. As to claim 22, Landis et al teaches a method wherein the first and second 
hollow tubes have a first diameter 50,52; and the third and fourth hollow tubes have a 
second diameter (that of 16 and 18); and wherein the first diameter is substantially 
smaller than the second diameter (See Fig. 5 compared to Fig. 1 which shows 
diameter of 50,52 to be smaller than that of 16,18). 
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17. As to claim 23, Landis et al teaches a method further comprising attaching a fifth 
hollow tube 32 to the third hollow tube; and attaching a sixth hollow tube 34 to the fourth 
hollow tube. 

18. As to claim 24, Landis et al teaches a method further comprising 

supplying air (via air source depicted in Fig. 1) to the fifth hollow tube and thereby to 
the third, and first hollow tubes and to the first nostril; and supplying air to the sixth 
hollow tube and thereby to the fourth, and second hollow tubes and to the second 
nostril. 

19. As to claim 25, Landis et al teaches a method further comprising 
attaching a seventh hollow tube 14 to the fifth hollow tube; attaching an eighth hollow 
tube 12 to the sixth hollow tube; and attaching the seventh hollow tube and eighth 
hollow tubes at or near the individual's forehead (See Fig. 1). 

20. As to claim 27, Landis et al teaches a method further comprising supplying air to 
and through the first and second hollow tubes, and to the first and second nostrils (See 
Col. 7, lines 44-54). 

Claim Rejections - 35 USC § 103 

21 . The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 
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22. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

23. Claims 2, 4, 12, 14, 15, 18, 26, 28 and 29 are rejected under 35 U.S.C. 103(a) as 
being unpatentable over Landis et al. 

24. As to claims 2, 4, and 18, Landis et al teaches essentially all the 
limitations except for the specific material of the body portion. However, it would 
have been obvious to one of ordinary skill in the art at the time the invention was 
made to make the body portion of the claimed material, since it has been held to 
be within the general skill of a worker in the art to select a known material on the 
basis of its suitability for the intended use as a matter of obvious design choice. 
In re Leshin, 125 USPQ 416. 

25. As to claims 12, 14, 26, and 28, Landis et al teaches essentially all of the 
limitations except for the apparatus further comprising ninth and tenth hollow tubes. 
However, it would have been obvious to one of ordinary skill in the art at the time of the 
invention to provide ninth and tenth hollow tubes, since it has been held that mere 
duplication of the essential working parts of a device involves only routine skill in the art. 
St Regis Paper Co. I v. Bemis Co., 193 USPQ 8. 
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26. As to claims 15 and 29, Landis et al teach essentially all of the limitations 
except for the use of an adhesive. Landis et al rather teaches the use of a headband 
strap. Applicant has not disclosed that the adhesive solves a stated problem or 
provides unexpected results. One of ordinary skill in the art would have expected the 
device of Landis with the headband strap and Applicant's invention with the use of an 
adhesive to work equally as well since both function to provide a means of securement 
of the device to the user's head. 

Allowable Subject Matter 

27. Claims 6, 7, 1 9, 20, 30, 31 , 32, 33 and 34 are allowed over the prior art of record. 

28. The following is a statement of reasons for the indication of allowable subject 
matter: As to claim 33, the prior art of record does not teach nor render obvious the 
overall claimed combination of an apparatus for use in supplying air to an individual 
comprising a means for attaching the first device to an individual's forehead; a means 
for attaching the second device to an area at or near the individual's lip; wherein the 
means for attaching the first device does not circle a head of the individual in order to 
attach the first device; and wherein the means for attaching the second device does not 
circle the head of the individual in order to attach the second device. 

Conclusion 

29. Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly. THIS ACTION IS MADE FINAL. See MPEP 
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§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Mital B. Patel whose telephone number is 571-272- 
4802. The examiner can normally be reached on Monday-Friday (1 1 :00-7:30). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Henry Bennett can be reached on 571-272-4791 . The fax phone number for 
the organization where this application or proceeding is assigned is 571 -273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). ^ . / ) 



Mital 8. Patel/ 
Primary Examiner 
Art Unit 3743 




